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MARITAL RAPE: A LEGALISED CRIME
Ashwathi Menon1
Maithili Jha
ABSTRACT
The word Rape usually conjures an image of a stranger forcing himself on a woman rendering it
difcult for people to understand that rape can occur within the connes of a marital relation.
The infamous question being, “How can it be rape when you are married?”
Marital Rape is the act of sexual intercourse with one’s spouse without the spouse’s consent. In
the Indian Context, wherein the patriarchal norms of society and the institution of marriage
renders sexual intercourse and consent for the same as an unequivocal and perpetual right which
is inherent in the bond of marriage. This raises a question on recognizing and criminalizing
Marital Rape. When IPC was drafted in 1860, women didn’t have a separate legal entity, they
were considered as a property of their husband, then how could one commit a crime against his
own property?
Exception 2 of Section 375 of The Indian Penal Code, 1860 which exempts sexual acts between
a man and his wife from rape, lets husbands walk scot-free after committing a heinous crime like
rape on their wife. This exception is violative of Article 14, 15 and 21 of our Indian Constitution
and is a gross violation of human rights guaranteed by our Constitution. Undeniably, there are
impediments in criminalizing Marital Rape – Marriage being considered sacrosanct, the
difculty in proving marital rape in courts, religious and cultural stereotypes, amongst others.
These impediments, however, should not deter us from changing the letter of the law in kind and
in spirit to ensure that women have bodily autonomy. This Article seeks to understand Marital
Rape, the constitutionality of Exemption 2 of Section 375, the role of Indian judiciary and
legislature and the effect it has on Indian women and society.
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A) INTRODUCTION
v ORIGIN
The term rape originates from the Latin word rapere which adumbrates to seize or take
by force. The Latin term for an act of rape is raptus2. Thus, rape literally means a forcible
seizure, intercourse with a woman without her consent by force or fraud. It is an outrage
by all canons3 . Rape destroys the entire psychology of a woman and pushes her into a
deep emotional crisis. When a woman is ravished, what is inicted is not merely physical
injury but the deep sense of some deathless shame4. It is rightly regarded as one of the
most outrageous crimes in existence. Rape is understood as the gravest kind of sexual
violence against women and the law treats it as a heinous crime and punishes the criminal
accordingly. But when this cruel act takes place within the connes of marriage the law
conveniently chooses to remain silent. This essentially results in protection of the
perpetrator of the crime instead of the victim, as it should be. Marital rape is the act of
sexual intercourse with one’s spouse without the other spouse’s consent. 5 It exactly ts in
the denition of rape provided in §375, the only difference being that the man
committing the crime is the husband of the woman.
v TYPES OF MARITAL RAPE
Marital rape may be broadly classied into the following two categories:

(I)

Sexual coercion by non-physical means- This form of coercion involves social
coercion in which the wife is compelled to enter into sexual intercourse by
reminding her of her duties as a wife. This form of coercion entails applying nonphysical techniques and tactics like verbal pressure to get into sexual contact with
a non-consenting female.. Such acts of sexual coercion by the use of non-physical
stunts though considered less severe in degree as compared with physically

2

Crimes against women by Dr. Surinder Medira a ( Second edi on)
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4
Mohan Anna Chavan v/s State of Maharashtra 2008
5
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3
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coercive sexual acts are widespread and pose a threat to the women' right in the
society6.
(II)

Forced Sex:-this involves the use of physical force to enter into sexual intercourse

with an unwilling woman7.
It can be further classied into the following three categories:

(a) Battering Rape:-this form of rape involves the use of aggression and force
against the wife. The women are either battered during the sexual act itself or face
a violent aggression after the coerced sexual intercourse. The beating may also
occur before the sexual assault to compel her into sexual intercourse.
(b) Force Only Rape:- In this form of rape, the husband does not necessarily
batter the wife, but uses as much force as is necessary to enter into sexual
intercourse with the unwilling wife.
(c ) Obsessive Rape:- this form of rape involves the use of force in sexual assault
compiled with the perverse acts against the wife. It involves a kind of sexual
sadistic pleasure enjoyed by the husband8.

v POSITION OF MARITAL RAPE IN INDIA

Now that we have looked at the denition and types of marital rape, let us analyze the
position of Marital Rape in India.
The Indian legal system does not recognize the concept of marital rape. §375 of Indian
Penal Code denes Rape, however, the exemption clause provided does not bring
husbands under the purview of it. This rationale is based on the notion that the husband is
deemed to inherit the right of conjugal relation upon marriage and the question of consent
becomes irrelevant.

6

Nimeshbhai bharatbhai desai vs state of gujurat 2nd April 2018
Id
8
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7
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The Indian Penal Code criminalizes Rape under §375.
“375. A man is said to commit "rape" if he-—
penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of a woman or makes
her to do so with him or any other person; or
inserts, to any extent, any object or a part of the body, not being the penis, into the vagina, the
urethra or anus of a woman or makes her to do so with him or any other person; or manipulates
any part of the body of a woman so as to cause penetration into the vagina, urethra, anus or any
~ of body of such woman or makes her to do so with him or any other person; or
applies his mouth to the vagina, anus, urethra of a woman or makes her to do so with him or any
other person, under the circumstances falling under any of the following seven descriptions:
First.—Against her will.
§ondly.—Without her consent.
Thirdly.—With her consent, when her consent has been obtained by putting her or any person in
whom she is interested, in fear of death or of hurt.
Fourthly.—With her consent, when the man knows that he is not her husband and that her
consent is given because she believes that he is another man to whom she is or believes herself to
be lawfully married.
Fifthly.—With her consent when, at the time of giving such consent, by reason of unsoundness of
mind or intoxication or the administration by him personally or through another of any
stupefying or unwholesome Substance, she is unable to understand the nature and consequences
of that to which she gives consent.
Sixthly.—With or without her consent, when she is under eighteen years of age.
Seventhly.—When she is unable to communicate consent.

Explanation I.—For the purposes of this section, "vagina" shall also include labia majora.
Explanation 2.—Consent means an unequivocal voluntary agreement when the woman by words,
gestures or any form of verbal or non-verbal communication, communicates willingness to
participate in the specic sexual act:
Provided that a woman who does not physically resist to the act of penetration shall not by the
reason only of that fact, be regarded as consenting to the sexual activity.
Exception I.—A medical procedure or intervention shall not constitute rape.
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Exception 2.—Sexual intercourse or sexual acts by a man with his own wife, the wife not being
under fteen years of age, is not rape” 9.
·

The exception-2 in §375 IPC, referred to above, makes it clear that sexual intercourse or
sexual acts by a man with his own wife, the wife not being under 18 years of age, is not
rape. It is to be noted that the statute reads 15 yrs but the judgment passed by the court in
Independent Thought v. Union of India10 has raised the age to 18 yrs.

·

This exception was adopted from the Common Law which believed that criminalization
of marital rape may deect the institution of marriage in itself. But what has to be
understood is that punishing a crime like marital rape will not tend to deect the
institution of marriage, if so was the case it can be argued that even punishing crimes
like domestic violence or dowry can lead to deection of the institution of marriage.

·

Rape is a heinous crime and marriage cannot be a defence to it. Marital Rape is much
more gruesome because it is an act committed by a person she loves, trusts, shares a
household and life with. It is the ultimate form of breach of trust.

B) LEGISLATIVE PROGRESSIONS CONCERNING ‘MARITAL RAPE
EXEMPTION CLAUSE’

Now, that we have understood the concept of marital rape and it’s legal position in India. In this
part, we will be scrutinizing and analyzing the role played by the legislature. In India, marital
rape exists de facto but not de jure. National Family Health Survey (NFHS-4) reveals 31 per cent
of married women experience sexual violence. The most common form of reported sexual
violence was the use of physical force by the husband for sexual intercourse against the will of
his wife11. Nearly two centuries have gone by since the passing of this archaic law and despite
the revolutionary legal reforms undertaken over the last century which has led to several rights
being granted to women, the legislature and judiciary have surprisingly remained silent over the
issue of marital rape exemption clause.

9

Indian penal code 1860
Independent Thought v. Union of India (WP Civil 382 of 2013)
11
NFHS reports
10
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We will now analyze the chronological progression of Marital law.
The foremost rationale about marital rape was brought about by Sir Matthew Hale’s statement
made in 1678 that “the husband cannot be guilty of rape committed by himself upon his lawful
wife, for their mutual matrimonial consent and contract the wife hath given up herself in this
kind unto her husband, which she cannot retract”12 .
This rationale was based on the notion that marriage is an institution which grants irrevocable
consent for sexual intercourse. Irrevocable consent is purported to be one of the clauses in the
social contract of marriage. This rationale was adopted and remains to be very prevalent in most
societies.
In India, Marital rape exemption clause was included whilst the drafting of the Indian Penal code
in 1860. Then, the exemption clause did not contain any exception in matters of age. It tended to
non- criminalize even child marital rape. It took nearly two centuries to raise the age limit to 18
years.13
v PRE-INDEPENDENCE ERA
The foremost step taken in law related to marital rape was 30 years after the passage of the
Indian Penal Code, 1860.
Around the year 1890, various instances of sexual brutality were recorded. The case that caught
everyone’s attention was the case of Queen Empress v. Haree Mohan Mythee 14. Phulmonee
Dassee - an eleven year old married girl died as a result of rape committed on her by her
husband. The medical evidence showed that Phulmonee had died of bleeding caused by ruptured
vagina. In this case, Rape of child wife was severely condemned and it was held that the husband
did not have the right to enjoy the person of his wife without regard to the question of safety to
her.

12

History of the Pleas of the Crown: 1 Hale P C (1736) 629.
Independent thought v. union of India (WP Civil 382 of 2013)
14
Queen Empress vs. Haree Mohan Mythee (1890) 18 Cal 49
13
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In the year 1891, Sir Andrew Scoble introduced the Bill, which brought about the Indian
Criminal Law (Amendment) Act’ 1891. This resulted in the age of consent being raised to 12
years both in cases of marital and extra-marital Rapes.
In the year 1924, a Bill was raised by Hari Singh Gour to amend §375, IPC, raising the age to 14
years in both marital and extra-marital cases. The Bill was referred to a Select Committee, which
reduced the age from 14 to 13 years in the case of marital rape.
Indian Penal Code Amendment 1925, for the rst time, brought a distinction between marital
and extra-marital rape cases- i.e. 13 years in case of marital rape cases and 14 in case of other.
Unfortunately, this distinction has paved its way through the 21st century as well.
v POST INDEPENDENCE ERA
In 1949, rape laws were further amended and the age of consent was raised 16 years for extra
marital cases i.e § 375 clause (5) and the age of consent was raised to 15 years in case of marital
rape cases.
·

Law Commission And Parliamentary Committee Reports

The rst report to deal with the issue of marital rape was the 42nd Law Commission Report15.
This report brought about certain thought-provoking points concerning rape laws.The report
made two important suggestions in relation to Marital Rape laws.
1) Firstly it stated that it was unjustiable to provide protection to husbands under marital
rape exemption clauses where spouses have judicially separated. It pointed out that in
case a husband forces himself on his estranged wife then that cannot be brought under the
exemption clause and it has to be treated as rape. It didn’t provide any justicat ion for
this suggestion, although it can be implied that based on the rationale of irrevocable
consent, it is considered that once they live separately the consent is revoked. It will be
unjust to let the husband go unpunished for his action even though technically the
marriage is subsisting.

15

h p://lawcommissionoﬁndia.nic.in/1-50/Report42.pdf
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2) The Second suggestion made in this report was regarding child marital rape. It stated that
the forcible intercourse by husband when the wife is under 15 years of age, should not be
called rape in the technical sense and the punishment for the offence may be provided in
a separate provision.
The dening feature of the § suggestion is the reluctance to classify Marital Rape as rape. In
summary, this report highlighted the presumption of consent that operates when a husband and
wife live together and when judicially separated. It did not, however, comment on the exception
clause itself, i.e. whether the exception clause must be retained or deleted.
After these suggestions, various discussions and debates took place in the parliament about Rape
laws. Resultantly came about the Criminal Law Amendment Of 1983 which took the
suggestions of the law commission. This Amendment Act also redened rape under § 375. It
provided for § 376A which stated that in case of judicially separated spouses, the act shall be
regarded as rape and an imprisonment of 2 yrs shall be granted.
§376A of The Indian Penal Code, 1860 is reproduced below:
§376A. Whoever commits sexual assault on his own wife, who is living separately under a
decree of separation or under any custom or usage, without her consent, shall be punished with
imprisonment of either description, for a term which shall not be less than two years but which
may extend to seven years and shall also be liable to ne 16.
The 172nd law commission report was the one that addressed the issue of marital rape. It
blatantly advocated for the deletion of this unconstitutional exemption clause. It stated that the
exemption clause should be deleted and Marital Rape should be put in the same footing as any
other rape case. Incidentally it also suggested the deletion of § 376A17.
The Parliament turned a blind eye to this suggestion and chose to state that deletion of the
Marital Exemption clause will result in demolishing the sanctity of the institution of the
marriage. The arguments advanced for non-criminalisation of Marital Rape has been analysed in
depth in Part D.

16
17

Indian Penal code 1860
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·

Justice Verma Committee Report

Justice Verma Committee was formed in 2012 after the brutal Nirbhaya Gang-Rape case came
into headlines. It voiced for the deletion of the exemption clause and advocated for the
criminalization of marital rape.
The exemption given to MARITAL RAPE, as Justice Verma noted, "stems from a long out dated notion of marriage which regarded wives as no more than the property of their husbands".
It has long been time to jettison the notion of 'implied consent' in marriage. The law must uphold
the bodily autonomy of all women, irrespective of their marital status. 18
It is to be noted that most of the suggestions passed by Justice Verma Committee Report were
adopted and Criminal Law Amendment 2013 was passed. However, once again the legislature
chose not to acknowledge the suggestion passed regarding the deletion of ‘Marital Rape
Exemption Clause’.
In this part, we have analysed the reluctance of legislature to Criminalize Marital Rape. In the
next part, we will put forward the various justications advanced for non –criminalization of
Marital Rape.

C) JUSTIFICATIONS FOR NON- CRIMINALIZAION OF MARITAL
RAPE
We have analyzed the legislative progressions concerning the Marital Rape Exemption Clause.
We have also seen the reluctance in recognizing marital rape as an offence. In this part we will
analyze the various justications given for non-criminalisation of Marital Rape.
v TRADITIONAL VIEW
·

Lack of individual identity to women

Firstly, in the olden days, women were considered as property of men. They were treated as
chattel. A man was free to exercise all and any right against his property and the right to have sex
18

h ps://www.prsindia.org/uploads/media/Jus ce%20verma%20commi ee/js%20verma%20commi e%20report.
pdf
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was merely one of the rights he enjoyed. How could a man commit a crime against his own
property?
As Lawrence Friedman said, “Essentially, husband and wife were one esh; but the man was the
owner of that esh.” This notion treated woman as property to men.
Another justication similar to the rst one is the ‘Unities Theory’ which states that after
marriage, the identity of women merged with that of her husband.
Blackstone articulated this unities doctrine in his Commentaries: "By marriage, the husband and
wife are one person in law: that is, the very being or legal existence of the woman is suspended
during the marriage, or at least is incorporated and consolidated [into her husband."19
This ensured that the women were not regarded as a separate legal entity.
The aforementioned justications have been rendered redundant with the passage of time and
laws giving equal status to men. Women are now treated as a separate legal entity and enjoy the
same rights as men. Unfortunately, the non-criminalization of Marital Rape showcases that
women are still not warranted their basic fundamental right like the right to live with dignity.
v MODERN VIEW
·

Irrevocable consent

The third Justication provided was that Marriage entitles a man to sexual intercourse with this
wife and that there is a presumption of consent for sex when two individuals marry each other.
This notion as earlier mentioned is the rationale for marital rape exemption clause. Lord Hale’s
statement20 as mentioned above states that upon marriage there is an irrevocable consent to
sexual intercourse warranted to the other spouse. This justication treats marriage as a social
contract wherein irrevocable consent to sexual intercourse is deemed to be one of the clauses.
But what has to be understood is that marriage cannot be stringently treated as a contract and it is
more of a relationship of trust. This justication takes away the right of a married woman to say
“No”, wherein this is not the case.

19
20

NV. BLACKSTONE, COMMEN TARIES *442
History of the Pleas of the Crown: 1 Hale P C (1736) 629
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·

Preservation of the institution of marriage

Fourthly, Marriage is sacrosanct and criminalizing Marital Rape is deemed to affect and erode
the institution of marriage. This justication is based on the notion that marriages must be
preserved and criminalisation of marital rape will lead to destabilization of such an institution.
The lawmakers believe that by criminalizing marital rape one puts marriage as an institution in a
delicate situation, they don’t seem to acknowledge the point that forced sexual intercourse is not
the base for a healthy marriage.
It is also believed that marriages are sacrosanct and criminalization of marital rape deles the
sanctity of marriage. Herein, what is pertinent to be noted is that Marital Rape is violation of
fundamental rights of a woman and fundamental rights are also considered to be sacrosanct in
nature21. The conict herein lies as to what has to be put on a higher scale, regarding the
fundamental rights, which are inherited by the individual or the possible deection of a
supposedly sacrosanct Marital Relation.

D) UNCONSTITUTIONALITY OF MARITAL RAPE EXEMPTION
As per the Constitution of India, every law must be in conrmation with the principles and ideas
which are enshrined in the Constitution. Constitution of India also guarantees fundamental rights
to all the citizens of India. Any law which fails to meet with these requirements or violates the
fundamental rights of any individual in any manner is deemed to be ultra vires and must be
declared null and void. Here, the marital exemption law violates the fundamental rights of a
woman based on her marital status. Marital rape is a violation of fundamental rights especially
Article 14 and 21 of a married woman.
·

ARTICLE 14

Article 14 states that the state cannot deny the right to equality to all the citizens of India. § 375
grants protection to women from rape but at the same time, the Exception 2 to §375 protects the
21
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perpetrator in Marital Rape. Thus the marital rape exception clause is a clear discrimination
between women based on marital status.
The justications given for this is that exceptions can be made according to reasonable
classication and marriage is held to be a reasonable classication. But the court in its recent
judgment has contradicted to the point of holding marriage as a reasonable classication
In a recent judgment passed in the case Independent Thought v. Union of India22, the court partly
struck down the exception of §375 by increasing the age from fteen to eighteen by giving the
justication that under the POCSO act it is illegal to have sexual intercourse with a child below
18 yrs of age, The exception under §375 makes it justiable to have sexual intercourse with a
child between 15- 18 yrs of age legal in case they are married. This exception clause treated
children between 15- 18 yrs age differentially based on marital status and the court held it to be
unjust. Thus, here we can see that the court itself has stated that the marital status of an
individual cannot be held as a reasonable classication for discriminating between married and
un-married women.
Other than this, there is also discrimination in the Marital Rape Exemption Clause between wife
and a wife who is living separately. § 376A as observed above makes rape punishable in case of
an estranged wife and warrants imprisonment of 2 years. This is again discriminatory, as in both
cases marriage is technically subsisting and the women are still regarded as wives of the men.
Thereby, herein § 375 exception is proving to create discrimination between married and
unmarried women and a further discrimination between estranged wives and wives.
Therefore, proving the fact that marital rape exemption clause is violative of Article 14.
A Reference to Restitution Of Conjugal Rights (RCR) can also be made in Part F to better
understand how Marital Rape is violative of Article 14 and the Judiciary’s reluctance to
criminalize it whilst drawing an analogy to RCR.
·

ARTICLE 21

The marital exemption clause is a violation of Article 21.
22
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Article 21 states that “No person shall be deprived of their life and liberty except according to
procedure established by law”. This article guarantees to every citizen the right to live with
dignity. Rape is not only sexual violence but also an act of aggression aimed at humiliating and
degrading the bodily integrity of a woman.23 Thus rape is a violation of the dignity and integrity
of a woman, making it a violation to Article 21. Right to bodily autonomy is also an essential
right and § 375 exemption clause has taken away the right to say NO from married women and
thereby abridging their Right to Life , moreover, the right to lead a dignied life.
Justice Chandrachud in Joseph Shine v. Union of India had vocally rhetorically questioned “Does a woman or man lose their degree of sexual autonomy after marriage?” According to me,
“No”. He went so far as to say that-“ The right to say no should be there after marriage also”.
This statements pronounced by a prominent jurist although not in reference to Marital Rape
implies the obsoleteness of the marital rape exemption clause.

E) ROLE OF JUDICIARY WITH REGARD TO MARITAL RAPE
EXEMPTION
In the earlier part, we discussed the unconstitutionality of the Marital Rape Exemption
Clause. In this Part, we will analyze the role of Judiciary with regard to ‘Marital Rape’.
Article13 provides the power of judicial review to the courts. Article 13 warrants that if
any law violates any fundamental right then it shall be declared null and void in nature.
Article 32 and 226 confer power on the courts to protect the fundamental rights. The
existence of the marital rape exemption clause in itself is an evidence of the minimal or
the lack of role played by the judiciary in criminalization of Marital Rape and the
justications provided for the same.
To understand Judiciary’s reluctance in criminalizing marital Rape, we need to rst
understand the concept of ‘Marital Sphere’

23
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As seen above, one of the justications for non-criminalization of Marital Rape is that
marriage is sacrosanct and the state should not interfere in the marital relationship of a
husband and wife. The courts have purportedly refused to enter into the marital sphere of
a husband and wife and enforcement of their fundamental rights in the ‘Marital Sphere’.
This argument can be refuted taking in other examples wherein the court has interfered in
the Marital Sphere.
Drawing an analogy between the Restitution of Conjugal Rights (RCR) and Marital Rape
will help us establish the dichotomy between Public and Private Marital Sphere and the
constitutionality of Marital Rape.

RCR is an instrument of law through which a court orders a husband and a wife to live
together when they separate from each other without reasonable cause. Under the Hindu
Marriage Act, §9 provides provisions for Restitution of Conjugal Rights.
§9 of The Hindu Marriage Act is reproduced as under:
“When either the husband or the wife has, without reasonable excuse, withdrawn from
the society of the other, the aggrieved party may apply, by petition to the district court,
for restitution of conjugal rights and the court, on being satised of the truth of the
statements made in such petition and that there is no legal ground why the application
should not be granted, may decree restitution of conjugal rights accordingly.”

Married Women are thus often forced to resume Cohabitation with their husband which
in most probabilities may result in her resuming sexual relations with their husbands
despite not being willing to do so. In essence, the court whilst passing the order for
Restitution of Conjugal Rights, is interfering within the Marital Sphere which may give
rise to resuming sexual relations with her husband against her will.

Let us briey go through the Role played by Judiciary in RCR to better understand it’s
stance on Marital Rape and the aws in the argument for not entering into the ‘Marital
Sphere in case of Marital Rape whilst the Judiciary had no problem entering the ‘Marital
Sphere’ when it came to Restitution of Conjugal Rights.
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The Constitutionality of RCR was rst questioned in the case of T. Sareetha v. T Venkata
Subbaiah24. The Andhra Pradesh HC held §. 9 of HMA to be unconstitutional and
violative of Art. 14, 19 and 21 of the constitution. It was violative of the constitution
since it infringes upon the personal autonomy of the woman.
The 2nd caselaw to be examined is ‘Harvinder Kaur v. Harmander Singh’, The Delhi HC
in the present case upheld the constitutional validity of §9 of HMA stating that the intent
and purpose of the impugned Section was to uphold the institution of marriage and not to
force a women into entering into sexual relations with her husband. The court fails to
recognize that in ordering a woman to cohabit with her husband against her will, they are
in most probability signing her up to resume sexual relations with her husband.

The issue of constitutionality was laid to rest in the case of Saroja Rani v. Sudarshan
Kumar Chada25 wherein the constitutional validity of RCR was upheld. In this case, the
court held that the main purpose of RCR was to preserve the institution of marriage and
hence it does not violate Article 14 as a reasonable classication is made.

In the above case, the court faced no issue in entering the ‘Marital Sphere’ citing the
reason that it is for the preservation of the Institution of marriage. Whilst, in the case of a
crime as heinous as Rape, they refuse to enter into the ‘Marital Sphere’ even to enforce
the fundamental Right of women under Article 14 and Article 21.
This Dichotomy of the Judiciary needs to be addressed soon to ensure Women and their
Rights are protected. It is pertinent for lawmakers and Judiciary to understand that
‘Marital rape, is Rape notwithstanding the relationship between the parties and needs to
be punished accordingly.

The court has entered into the ‘Marital Sphere’ in the case of criminalizing Triple Talaq (
Shayara bano v. Union of India) and criminalized an action which essentially falls under
Civil law.
Similarly, in reading down §377 of The Indian Penal code, 1860, the court read down an

24
25

T. Sareetha v. Venkata Subbaiah, AIR 1983 AP 356
Saroja Rani v. Sudarshan Kumar Chada, AIR 1984 SC 1562.
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archaic law and provided millions of people belonging to the LGBTQ community much
needed freedom.
We hope that sooner than later, the court will criminalize Marital Rape and thus punish
the perpetrators of this heinous crime.

F) AVAILABILITY OF ALTERNATIVE REMEDIES

One of the ancillary reasons given for non-criminalisation of Marital Rape is that adequate
alternate remedies already exist in law. To understand this Part, let us divide it into 2 parts –
Remedies purportedly available in Criminal law and Remedies purportedly available in Civil
law.
We will further establish why these Remedies are inadequate and advance our arguments for
criminalization of Marital Rape.
v CRIMINAL LAW

The foremost provision that is referred to as an alternative remedy is §498A of The
Indian Penal Code, 1860. §498A was inserted in IPC in the year 1983 to curb the menace
of cruelty to married women, which often led to dowry deaths.
This provision of IPC is however inadequate when it comes to Marital Rape. There are
two major reasons for the inadequacy of §498A as a remedy to Marital Rape.

a) The offence of Rape and the offence of Cruelty are different offences.
It would be safe to say that Rape is a form of cruelty but the atrocious crime of Rape is much
grievous than the offence of cruelty. This is the reason that the offence of Rape is covered in a
different part under the sections of IPC. Rape is distinguishable from the offence of cruelty both
in the nature of the crime and the evidentiary requirements respectively.
§498A is reproduced below:
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§498A. Husband or relative of husband of a woman subjecting her to cruelty.—Whoever, being
the husband or the relative of the husband of a woman, subjects such woman to cruelty shall be
punished with imprisonment for a term which may extend to three years and shall also be liable
to ne. Explanation.—For the purpose of this section, “cruelty” means—
(a) any wilful conduct which is of such a nature as is likely to drive the woman to commit suicide
or to cause grave injury or danger to life, limb or health (whether mental or physical) of the
woman; or
(b) harassment of the woman where such harassment is with a view to coercing her o r any
person related to her to meet any unlawful demand for any property or valuable §urity or is on
account of failure by her or any person related to her to meet such demand.] 26

Although the explanation to §498A denes cruelty, what amounts to cruelty is a question of fact
to be decided by the court case by case27.
The courts have opted to not have a concrete denition of cruelty. It has to be determined by
certain factors such as matrimonial relationship between husband and wife, their cultural and
temperament status in life, state of health, and their interaction in their daily life that would be
relevant for determining cruelty.28
The husband who commits the crime of marital rape needs to be punished for the same.
b) The penal provisions of §498A are not sufcient to deal with the crime of Marital
Rape.

The punishment given for the offence of cruelty under §498A is maximum
imprisonment of 3 years with ne. Whereas, the maximum punishment for Rape is
Imprisonment for Life.
For a heinous crime like Rape, the punishment of maximum imprisonment of 3 years
doesn’t do justice even though the Rape occurs inside Marital relations.

26

Indian Penal code 1860
Mohd Hoshan v. State of Andhra Pradesh, 2002 CrLJ 4124 (SC)
28
Sarojakshan Shankarah Nayar and Ors v. State of Maharashtra 1995 CrLJ 4124 (SC)
27
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We have continued to advocate for Criminalization of Marital Rape, our arguments
showcase that the Provisions of §498A are inadequate to provide punishment for a
crime like Rape
v CIVIL LAW

There are a purportedly a few remedies available in Civil Law and these more often than
not, also form justications for non-criminalisation of Marital Rape. Marriage is a Union
of two people and it forms a sacred bond between the spouses. Marital Relations are
usually governed by family courts.

One of the most important acts to discuss herein is The Protection of Women from
Domestic Violence Act, 2005. This Act recognizes the concept of ‘Marital Rape’ even
though it does not explicitly mention the term ‘Marital Rape’. This has portrayed that
sexual abuse can occur within the connes of the marriage and the Act has to be lauded
for this, even though the Act did not consider Marital Rape as a crime but rather brought
it under the purview of ‘Domestic Violence’. Therefore, if injustice to a wife in the form
of Marital Rape occurs, she can le for Judicial Separation in the court.

One of the other measures taken could be stating ‘Sexual Violence’ explicitly in the
Denition of cruelty as dened under various Personal law. In The Hindu Marriage Act,
§13(1)(i)(ia) could be amended and ‘Sexual Violence’ could be brought under the
purview of Cruelty. The moot point being that Criminalisation of Marital Rape should
also spark changes in family law to bridge the gap between the two.

In this Part we have seen the purported alternate remedies available to victims of Marital
Rape and how these remedies fall short of providing justice to wife. This further
reiterates our argument for criminalization of Marital Rape.
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G) CONCLUSION
We have analyzed marital rape exemption clause and refuted all the justications provided
by legislature and judiciary for non-criminalization of marital rape, and also established
the unconstitutionality of marital rape exemption clause. It screams urgency in removing
the marital rape exemption clause and to put marital rape on the same footing as any other
rape. We believe that the suggestions put forth by the J.S. verma report should be
implemented and thereby the exemption clause must be deleted.

Marital rape exemption clause feeds to the traditional notion of husbands being masters to
their wives. We would like to conclude with Indira Jaisingh’ statement “Marital Rape
Exemption in section 375 is a poignant reminder of the lowly status given to women in
our society, almost akin to chattel. Why else would a crime of rape by a man against his
own wife not be an offence? If rape is the violation of human rights then it is equally a
violation whether committed by her husband or stranger.” 29

29

Ms. Indira Jaising, Addi onal Solicitor General of India, in her key note address speech to the Jus ce Verma
Commi ee
h ps://www.lawyerscollec ve.org/wp-content/uploads/2013/01/Ms.-Jaising-Jus ce-Verma-Commi ee-KeynoteAddress-Speech-19-jan.pdf

