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BAN ON PORNOGRAPHY IN INDIA: AN EPIPHANY TO THE LEGAL ISSUES
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ABSTRACT
The question of morality and legality of pornography is age old, and every section of society
has a differed opinion on it. The term “pornography” can be dened as “writing,
photographs, or movies intended to arouse sexual excitement.” Like how there are two sides
to a coin, the issue of righteousness of pornography is also a bone of contention. From time
immemorial, sex guides and pornographic contents were always prevalent in the society but
the psychological impact that it creates on the viewers is something which need to be
sincerely analysed. Child pornography is a serious consequence of pornography which is
taking its deadly phase day by day. Statistical information regarding the increase in sexual
abuses against children is also readily available. It is indeed an alarming situation to take
necessary steps. The contention that pornographic materials have been a reason for the
increase in sexual crimes against women will be critically analysed in this paper and also a
deep scrutiny on the legal and technical challenges to complete ban on pornography in India
will be carried out. The evaluation of legality involves the interpretation of section 292 of
Indian penal code amended by the IT act, fundamental rights of citizens pertaining to internet
usage and the controversy between rights of users and legal provisions. It was reiterated by
cyber experts that banning pornography would be a futile activity due to the technical
challenges associated with it. This paper is an earnest effort to answer diplomatically, the
question of whether ban on pornographic content is a good solution to sexual abuse.
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INTRODUCTION
Pornography is not something which has taken its root recently; it always existed in different
forms like writings, photographs and prints. Sculpture made by German hunter-gatherers of a
man and woman having sexual intercourse is called world’s oldest pornographic location
which was discovered in the year 2005.3 Radical feminists like Andrea Dworkin and
Catherine Mackinnon were of the view that pornography is exploitative towards women and
production, circulation and distribution of it should not be encouraged.4 They argued that it
desensitizes people to violence against women and will pose a great challenge in future.
MacKinnon and Dworkin dened pornography as "the graphic sexually explicit
subordination of women through pictures or words"5.There was an era of attempts in many
countries against pornography stating that it is a social harm. Question that needs to be
answered here is whether pornography is the cause of sexual abuse and will a ban on it save
the situation. Internet is not a four-cornered room where a ban on few websites will
completely vanish such contents from cyberspace. It requires years of technical research and
analysis to ban pornography completely and to overcome the technical challenges associated
with it. With advancements in technology, the pedophiles have found it easier to circulate
horric pictures of children without their consent, or more precisely their parents’ consent.
Every individual is different from each other; their perspectives and way of responding also
differs. So, the effect of viewing pornographic content may also differ from person to person.
Some may take it casually as a source of entertainment and others may experience long term
effects, depending upon the response mechanism of the individual.
LEGAL PROVISIONS
Law is the most secure weapon that can be used against any evil. According to the latest
scenario the consumption of pornographic content is not forbidden by neither Indian penal
code nor the Information Technology Act 2000. “The Uttarakhand High Court asked the
Centre to implement the ban on pornographic websites, taking cognisance of reports that a
girl was gang-raped in a Dehradun school by her fellow students after they watched porn
3
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clips (July 31 2015).”6 As far as legality of pornography is concerned The Information
Technology Act 2000 plays a key role. On analysing section 67 of this act , we understand
that “publishing or transmitting obscene content in electronic form is punishable with
imprisonment for a term which may extend to three years and ne which may extend to ve
lakh rupees and in the event of second or subsequent conviction with imprisonment of either
description for a term which may extend to ve years and also with ne which may extend to
ten lakh rupees. 7” Section 292 of Indian Penal Code, punishes sale, distribution, exhibition,
export, import etc of pornographic content. In Ramjit D Udeshi V State of Maharashtra, the
appellant who owns ‘happy book’ stall in Bombay was prosecuted and convicted along with
other partners under section 292 of Indian Penal Code, each of the partners was ned Rs.20
with one week’s simple imprisonment for being in possession, for the purpose of sale, of
copies of an obscene book called lady Chatterley’s lover. 8 It was contended that book should
be viewed as a form of art and hence weighed against obscenity. It is evident from the
analysis of provisions in Indian Penal Code and Information Technology Act 2000 that mere
viewing of pornographic content does not amount to any offence in India. However invading
the privacy of an individual by sharing or misusing his/her image is still punishable under
section 66E of Information Technology A ct.
Article 19 of Indian constitution provides the right to freedom of speech and expression to the
citizens. When the legality of pornography is under question, it is conspicuous that we need
to analyse section 292 of IPC and article 19 of Indian constitution together. But, it is evident
from the constitutional provisions that right to freedom of speech and expression cannot
prevent the state from taking steps or making laws for protection of morality, decency or
public order. Hence, article 19 itself provides that obscenity which is offensive to modesty is
not coming under freedom of speech and expression. This freedom is subject to reasonable
restriction which are necessary in case of public welfare. Hence, section 292 cannot be
considered as against article 19 of constitution of India. Thus section 292 of Indian Penal
Code is not unconstitutional and not ultravires article 19(2).
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The information technology act amended in 2008 criminalising child pornography.
Downloading, creation, and publishing of obscene content involving children is an offence
under section 67 of the act. It is necessary that the citizens need to strictly abide by this
provision since , it is quite obvious that a society which can provide a secure environment for
its children has the capability to reach great heights in future.
CHILD PORNOGRAPHY
Children are the most valuable part of a society and the most vulnerable too. The decision of
ban on pornographic content was given with strong focus on child pornography. In many
nations , pornography involving children is considered as an abhorrent offence. Child
pornography can be dened as a visual depiction of sexually explicit content involving an
under aged person( below 18 years of age) which is a henious crime . 9
Legal provisions related to child pornography are :
1. Section 67B of Information Technology Act punishes child pornography
2. United Nations Convention On The Rights Of Child- Optional Protocol to the
Convention on the Rights of the Child on the sale of children, child prostitution and
child pornography10
3. ECPAT is an international initiative inorder to end child pornography, child
prostitution and trafcking of children. 11
4. Child Protection Act, 2012: section 13 of this act provides that child pornography is a
criminal offence.
5. As per the provisions under the amendment made under POCSO act any person
engaged in child pornography is liable to be punished. 12
It is very well accepted that child pornography cannot be done without producing physical or
mental harm to a child. No child can possibly escape from the harm that is created by it.
Every individual has a different way to react in such circumstances, but normally most of
them would end up being mentally depressed. This would obviously spoil a good future
which is every child’s birth right. This is the reason as to why special focus must be given to
9
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children under pornography. Changes in sleeping patterns, mood swings, physical illness,
withdrawal from society , less concentration on academics and family might be certain effects
of pornography on children. Social exclusion is the most obvious result of child pornography.
Child pornography is just a small part of child sexual abuse, although a curb to this may have
positive effects on children and society as a whole.
TECHNICAL CHALLENGES TO BAN ON PORNOGRAPHY
Limiting the ban on pornography only to obscene content involving children is entirely
different from banning pornography as a whole. It is one of the fast expanding commerce as
far as business is concerned. But there is no wrong in taking an extensive step towards public
welfare. Experts believe that banning pornography is a futile process because it is practically
impossible to block all servers. So, a small number of websites have only been blocked.
Developments and advancements in technology is somewhere beyond the reach of human
beings. The information and communication technology has answer for almost all questions
that may possibly arise in a man’s mind. Regulation is always easier than complete ban.
However , there are virtual private networks (vpn) which serves as an aid to get into any
website without much effort13. Dodgy services can help thwart website blockages.
Government would have concentrated only on certain websites which are well-known or are
much prevalent and hence, there is every chance to miss a handful of websites which are not
so popular. People may switch to these websites too. The technical challenges to ban on
pornography can be explained in a couple of ways because internet is fairly available medium
and most of the population has ensured and easy access to it. A ban on child pornography
along with regulations on adult pornography will be a good solution to this issue. However,
ban on child pornography is the supreme need of the hour.
EFFECTS OF PORNOGRAPHY ON VIEWERS
Viewers can be broadly classied into two categories: adults and minors. A minor is a person
below 18 years of age. The psychological effect of obscene contents on children would be
wide and atrocious. Even though, individuals below 18years of age are not supposed to view
such content , there is no proper system to mandatorily ensure that this does not happen. Only
solution is that parents can ensure the same by having a check on their child’s browsing
13
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history. Such contents might evoke a lot of curiosity among the young children which can
have a bad effect on the society. As far as adults are concerned , the effect of pornographic
content depends on individual and the way they take it. There may be cases where people
might get completely addicted to such contents that will make them mentally weak and
socially unproductive. In such situations rehabilitation or recovery becomes crucial. It is
indeed scary to know that the youth who are supposed to be responsible citizens of the
country spend a lot of their valuable time on watching such videos. This is probably reducing
their productivity and social communication. Addictive nature of pornography is one of its
monstrous effects. There are cases of kids and adults being completely addicted and not
focussing on their daily life activities as well as academics. Psychological effects include
stress, anxiety, lack of sleep or obsessed with sleep and withdrawal from society (social
exclusion). Mostly, such videos contain exaggerated depiction of sexual life which may
trigger the mindset of people.

It is common that if something is available in excess , it is

human nature to misuse it and create havoc. Pornography

was initially a source of

entertainment, but now it is nothing less than a business which has its negative effects too.
Common sense is the best solution. If we use it with sense it will not be a threat to the society
in future.
IS BANNING PORNOGRAPHY A GOOD SOLUTION TO SEXUAL ABUSE?
A civilized group of individuals cannot ignore the ill-effects of pornography, but it is critical
to analyse both the sides of an issue. We cannot unequivocally say that every issue of sexual
violence has its direct link with pornography. Moreover, it can be ascertained from studies
that 30% of women watch pornographic content.14 Cutting supply won’t curb demand. When
there is a strict restriction on something there originates an urge to perform it, this is basic
human tendency. Hence, a strict restriction would lead to a group of people getting engaged
in extracting such contents inordinately, which may again pose challenge to the society. Also,
there are chances for sexual acts to be considered as an anathema. Ban on pornography may
block the arena of sex education for teenagers and this can have an adverse effect. The
curiosity among youth may provoke them to perform acts which may prove itself to be a
crime. Law prohibits the sale and distribution of obscene contents and not the consumption of
it. However, child pornography is illegal. A complete ban on child pornography will be a
14
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solution to majority of the sexual crimes taking place against children and would help in
providing a safe environment for children. On the other hand, it is undeniable that
pornography has resulted in objectication of women to a large extent and might have been
cause of sexual violence in many incidents. Also, issues of amending the images of users to
create obscene images are prevalent. Pornographic contents create a wrong image about
sexual acts among the viewers which is not at all true and many at times viewers fail to
realise the vast business and monetary aspects behind it. So, it can harm relationships too.
Most importantly, there is no proof to the fact that all such videos or images are produced
consensually. It can be created forcibly by inicting harm to fellow human beings. Hence, it
is a crucial cause behind sex trafcking. Pornography and sex trafcking has a symbiotic
relationship with each other.

But, whether ban on adult pornography is a practical solution

or not is a matter of debate and it is for the educated section of society to decide whether it is
necessary.
CONCLUSION
Internet is a platform which has excessive potential to contribute towards public and private
welfare. It is the most powerful medium which has the ability to transform an individual as
well as the society to a better and more productive one. At the same time it also possesses the
ability to perform the opposite action. The effect of pornography depends on the person
viewing it, although child pornography is strictly prohibited. Children are nation’s wealth and
providing them a safe living environment is the supreme duty of the legal system and citizens
who are a part of it. The current ban on pornography, as discussed in this paper can be
analysed in two ways. First, pornography deteriorates the moral and ethical values of the
society, and it is the reason for objectication of woman. Second, ban on pornography
induces tendency to consider sexual acts as a taboo and can increase the curiosity among
teenagers, which may again lead to undesirable situations. Current trends regarding the
consumption of pornography and the technical challenges have been discussed in the earlier
sections. Hence it is clear that complete ban though declared will be a very tiresome and
precisely, futile process. Despite the ban on pornography people would explore new and
advanced techniques to view such content. Only strategy to ght this situation is by making
use of the available legal protection. More advancement can be made in law, which can
improve the situation. Critical analysis of existing legal provisions was carried out by the
researcher and it is appreciated that the legal foundation is strong and requires law abiding
citizens to make a peaceful and crime free society happen. The comparison between article 19

ISSN No. 2581-7949
®

L e g a l p e d i a J o u r n a l Vo l . 2 I s s u e 1
of Indian constitution and section 292 shows that state has power to legislate against freedom
of speech and expression on aspects of national welfare. Right to privacy guaranteed by
article 21 can be correlated to the right of users and therefore, invading into the privacy of
individuals is a serious felony. Legal control can help build a generation with morality and
ethics. Few practices such as legal awareness, proper application of cyber laws, implication
of strict punishments for illegal trade of pornographic contents, a screening or technical
ltration of obscene content involving children amounting to child pornography, judicial
empowerment and involvement of non-governmental organizations for the rehabilitation of
victims can curtail the negative effects of cyberspace. It was analysed that dening the term
‘obscenity’ is quite difcult. Th is is because what may be obscene for one may not be the
same for another. Hence the term is subjective in nature, which in itself proves that the effect
caused by it also varies from person to person. Last but not the least, it is the prime duty of
every responsible citizen to abide by the law and put in their efforts to curtail sexual crimes
against woman. It is indeed high time to re-phrase the traditional notions of patriarchy or
matriarchy and numerous gender apprehensions to raise the social value of both genders.

