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MICROECONOMIC UNDERPINNINGS OF INTELLECTUAL
PROPERTY AND ANTITRUST LAWS
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Fundamentally, Intellectual Property Rights are such rights which excludes
which the proprietor has acquired the Intellectual Property Rights. However,
abuse of monopoly power. On the other side, the fundamental principles of
Antitrust Laws aim at eradicating monopolistic practices and promote
healthy competition in the market. In common parlance the objectives of
both the laws seems to stand against each other but Competition law is not
contradictory to IP laws per se because the ultimate aim of both the laws is
to create wealth and thereby enhancing the economy of the country.
Hence, from an economic perspective, it is necessary to strike a balance between both the laws. The possibilities of the co-existence of these two laws
the exclusive rights under an intellectual property and maximization of
economy and consumer welfare, a structured competition policy is the key.
In light of the same, this Article attempts to give an economic approach to
intellectual property rights, discusses its interface with Competition Law
and concludes on the possibilities of IP licensing to be a key to resolve the
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INTRODUCTION
The role of Intellectual Property (hereinafter IP) Rights is important in the era
of globalisation, knowing the fact that the world today relies on innovation.
The Intellectual assets of a country have potential to drive its economic
activities, and hence the importance of IP cannot be ignored in today’s
knowledge economy. IP protection is quintessential for encouraging
innovations in a country. It eradicates the chances of incompetent and easy
entrants in the product market. If protection is not granted to IPs, it would
surely discourage the organizations to invest in research and development.
However, an overprotected regime of IP would fail the consumer welfare
motives of a socialist state. This is where the antitrust policies play a role. In
the wake of the LPG policy of 1991, understanding the interrelationship of IP
laws and Competition Law in India has become far more important. The
basic focus of economic approach towards IP and Competition law has been
to strike a balance between the two in the market economy, because both
the laws seems to be odd to each other on the face of it but realistically both
can complement each other if it is viewed in economic perspectives. Both the
laws share a common purpose of promoting innovations but there is a
tension between the two, and the tension really arises because of this static
view versus the dynamic view of the economy. Consequently, the
Competition Agencies around the world have started to create guidelines for
licensing of IP to bring some clarity about how this intersection sits between
the two. There are few agencies that have issued such guidelines, such as
the U.S. Department of Justice (DOJ) guidelines, the Korea Fair Trade
Commission (KFTC) guidelines, the Canadian Competition Commission
guidelines etc. But as of now the Indian Competition Agency have not come
up with any such guidelines. In this Article, we would take up the help of
U.S. DOJ guidelines for any clarifications. DOJ guidelines are issued
initially in the year 1995 after a broad set of hearings and recently updated
in 2017 with some not-very-material changes.
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The basic understanding delivered by IP laws is that, the owner of an IP
enjoys the monopoly rights. But it must be analysed whether that monopoly
right would provide him with the fullest economic benefits. He may exercise
his monopoly in setting price to his product but there can be a situation
that consumer would deny paying such arbitrary high prices for his product.
In this situation, knowing the microeconomic underpinnings of IP becomes
quintessential. Other way round, there can be a situation that few products
protected under IP rights are so substantial in the consumer market that
the producers make a price-fixing arrangement amongst themselves to
exercise monopoly in the market. In this case, the antitrust policies will play
a role.
For an IP to flourish, it usually needs to be complimented with other factors
especially in respect of technology market. A technology with respect to a
particular product may acquire uniqueness but may not reach the
consumers market due to lack of funds to manufacture the product in
totality with such technology. The IP owner may need a manufacturer to
manufacture his product, a seller to sell such product to the consumer. In
this regard, licensing arrangements for such IP have procompetitive benefits.
The Competition Act would be of importance here so as to act as a regulator
and that no anti-competitive clauses would set-out under such agreement,
to assure that there is no harm made to other similar IP holders in the
innovation market. As an innovator, the purpose generally is to extract the
most profits out of such innovation and licensing in this regard would give
an IP holder a network through which he can enhance his profits by giving
some incentives to the agents and thereby share some part of his profits
with them. Hence, sharing of profits and certain part of his IP rights is not
always harmful to an IP holder.
While the negotiations over the TRIPS Agreement were going on, many
countries expressed their serious concern over the regulation of unfair
competition and abusive monopoly powers of the IP rights holder2.

h�ps://blog.ipleaders.in/abuse-of-intellectual-property-rights/
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In view of the same, it is imperative to read out Article 40 of the TRIPS
Agreement 3:
Article 40: 1. Members agree that some licensing practices or conditions pertaining to
intellectual property rights which restrain competition may have adverse
effects on trade and may impede the transfer and dissemination of
technology.
2. Nothing in this Agreement shall prevent Members from specifying in their
legislation licensing practices or conditions that may in particular cases
constitute an abuse of intellectual property rights having an adverse
effect on competition in the relevant market. As provided above, a
Member may adopt, consistently with the other provisions of this
Agreement, appropriate measures to prevent or control such practices,
which may include for example exclusive grant back conditions,
conditions preventing challenges to validity and coercive package
licensing, in the light of the relevant laws and regulations of that
Member.”
According to the said Article, it is left to the member countries to bring
antitrust guidelines, policies or clarifications with respect monopolistic
practices involving IP. However, India has yet not come up with any such
specific guidelines which would specifically deal with this issue, unlike other
guidelines issued across the other countries such as “Antitrust Guidelines
for the licensing of Intellectual Property4” in United Nations.
LEGAL LIFE VS. ECONOMIC LIFE OF AN IP
An IP right is a monopoly right on the product or work on which the
proprietor

has

acquired

such

rights.

Speaking

in

the

light

of

microeconomics, in a perfect competition the producers are price takers and
not price makers. Hence, in a perfectly competitive market the proprietors of
similar products have to come on an equilibrium price. Price is constrained
3
4

Ar�cle 40, Sec�on 8: Control of An�-compe��ve prac�ces in contractual licences.
Issued by the U.S. Department of Jus�ce and the Federal Trade Commission, April 6 1995.
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by product substitution and a proprietor cannot control price only by
himself. However, in an imperfect competition which includes monopoly
markets, a producer is a price maker, traditionally apply to patents and
other such IPs. But whether a monopolist can set any price he wants should
really be studied before exercising his monopolistic right in respect of setting
a price. It is not always that a monopoly will give an arbitrary price to the
proprietor. Whether the proprietor of an IP could benefit from setting an
imaginary high price, would really depend on the demand of his IP in the
relevant consumer market. The legal life of a product means nothing when
there is no demand in the consumer market, as the reward comes only with
the demand. From a microeconomics perspective, a proprietor of a product
has the ability to increase its price only when there is a demand of that
product in the market. Different IP laws provides for different legal life of a
product or work on which IP rights has been granted, for instance, twenty
year in case of patents. That is to say, no person is allowed to use such
product without the authorization of the original owner of such product
during its legal life of twenty years. While the IP law provides for such
protection, it assumes two things: firstly, that there is sufficient demand for
the product on which the proprietor has IP rights, and secondly, that there
is no similar product present in the market. Realistically, the ability to
control the price is not for a duration provided in legal terms, but for a
duration till which there is no similar product (substitute) in the market.
However, generally there are close substitutes available in the market. For
instance, computer software for payment gateways. There are various
payment gateways available today and their features are so close that it
would generally not matter for a user that which gateway he opts for the
purpose of payment. In this scenario, if an owner of a particular payment
application sets arbitrary prices and restrictive terms and policies for its use
then he would not be able to gain the best out of his software in economic
terms. In light of this example we hereby assume that the Intellectual
Properties are procompetitive and not supra competitive. It is important for
a holder of IP to derive the economic life of his IP rather than just sitting on
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its legal life. To derive economic benefits of an innovation, one method is to
enter into licensing arrangements with the complimentary agents.
Posner explains that there is a reason why some types of intellectual
property are time-limited as opposed to physical properties being perpetual.
It is true that most creators of original works borrow heavily from earlier
works. Even the creators of intellectual property might well accept a
temporal limitation on their intellectual property rights, since they would
benefit from having a larger public domain on which to draw without having
to negotiate permission to copy.5
IP LICENSING AND COMPETITION LAW
License means grant of permission by one person to another to do
something that the first person has a legal right to prohibit. The person
giving the permission, who is also the owner of IP, is known as the ‘licensor’
whereas the person to whom permission is granted is known as the
’licensee’.6 Licensing is one of the most important modes of sharing IP and
generating wealth. Licensing of IP is a vital component of business strategy
of big enterprises. Since they invest substantial amount in research and
development activities, licensing is, therefore an important way of reaping
the benefits and recover a part of its investment. Licensing can be done in
the context of technology, which covers patents, inventions, know how,
trade secrets, copyrights in industrial drawings, layout designs of integrated
circuits etc. Apart from this, copyright in musical and other works, and
trademark can also be licensed. National laws are applicable to licensing
unless the parties opt for their own terms and conditions.7
While an entrepreneur being an owner of IP invests a considerable amount
on research & innovation and registration of IP, the return profits from such
innovation or product creation might not be the same. Usually there is a
high cost associated with the creation of IP but return of such cost in the

See generally- Intellectual Property: The Law and Economic Approach- Richard A. Posner, Journal of Economic
Perspec�ves, Volume 19, Number 2, Spring 2005, P. 57-73.
6
V.K. Ahuja- Law Rela�ng to Intellectual Property Rights, LexisNexis, Second edi�on 2016, P. 708 para 1.
7
Ibid, P. 707 para 2.
5
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form of profits would depend upon the complimentary factors and network
acquired by the IP holder. An IP holder may have a new technology for
making a particular variety of fabric, but the fabric may not reach the
ultimate

consumers

if

the

technology

is

not

complimented

by

a

manufacturer and distributor of such manufactured fabric. If the IP holder
do not have funds to set up the entire manufacturing and distributing unit
by himself, it is imperative to license his IP to a manufacturer and such
other relevant persons on agreed terms and incentives.
With this general perception and benefits of IP licensing, the tension
between incentives and access to IP persists. The fixed cost involved in
creation of IP is usually higher than the variable cost incurred while
providing such IP to the consumers. As per the conventional economic
analysis, when fixed costs are high percentage of total cost and marginal
costs are not increasing sharply then it is unlikely to cover the total costs.
But it is also necessary to keep the price of the product above the marginal
cost to cover the total fixed costs involved in the creation of IP. But if the
prices are kept above marginal cost continuously, there are high chances
that the potential consumer would resort to available substitutes (as we
already assumed that IP creations are procompetitive) and thus there would
arise an opportunity for other similar IPs to enter into the consumer market.
This kind of a situation gives rise to anti-competitive practices between
different players in an innovation as well as product market. Hence, there
may arise anti-competitive arrangements between significant players in the
relevant market in the form of agreements with respect to price fixation,
tying, geographic division of licenses etc.
The TRIPs already stated under Article 30 that the member states should
come up with specific guidelines with respect to monopolistic practices of IP.
India has not come up with any such guidelines in particular. Also, the
Indian antitrust law i.e. The Competition Act, 2002 do not state anything in
specific in this context. However, it is imperative to examine section 3(5)(i) of
The Competition Act, 2002 which states as follows:
“Section 3: Page | 7
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(5) Nothing contained in this section shall restrict(i) the right of any person to restrain any infringement of, or to impose
reasonable conditions, as may be necessary for protecting any of his rights
which have been or may be conferred upon him under(a) the Copyright Act, 1957;
(b) the Patents Act, 1970;
(c)the Trade and Merchandise Marks Act, 1958 or the Trade Marks Act,
1999;
(d) the Geographical Indications of Goods (Registration and Protection) Act,
1999;
(e) the Designs Act, 2000;
(f) the Semi-conductor Integrated Circuits Layout-Design Act, 2000.”
A general reading of this section would give an impression that it allows the
IP holders to use their rights quite arbitrarily. However, it is pertinent to give
an emphasis to “reasonable conditions” in the aforementioned section.
‘Reasonable conditions’ have not been defined under anywhere, but a
prudent meaning is expected to be taken up.
The DOJ antitrust guidelines laid down three general principles for an IP (for
its study in respect of the intersection with antitrust laws): (i) IP is
comparable to any other property rights, (ii) there is no presumption that an
IPR automatically confers market power or the ability to maintain prices
above or output below the competitive level, and (iii) any licensing restraints
embodied in your licensing negotiations may have some reasons to have
precompetitive affects, that is to say, just because there are licensing
restraints it cannot be viewed as anti-competitive and it needs to be
analysed in case by case basis. If there is a licensing agreement that causes
some sort of an antitrust concern, then it must be that there is harm to
competition among potential or actual competitors in a relevant market
such that they would have been competitive in the absence of the license.
Page | 8
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Hence, one needs to see that if the licensing restraint would have been
removed, would there have been more competition in the market.
MONOPOLISTIC PRACTICES INVOLVING IP
There is widespread agreement that in a perfect competition setting, i.e., a
situation in which, among other assumptions, no producer has market
power, there is no product differentiation and all firms have immediate and
perfect access to the same technologies, the rate of innovation in a market
economy would be very low.8The problem was first stated in the early 19th
century by Jeremy Bentham in his Manual of Political Economy and was
later forcefully argued by Joseph Schumpeter (1942). Both stressed the need
for entrepreneurs to expect supernormal profits by enjoying some kind of
monopolistic power over their inventions. That expectation would encourage
them to devote time and money to innovation activities.9The rights provided
under intellectual property laws goes well with this opinion. However, if we
harmonise the objectives of both IP laws and competition law, none of the
law favours anti-competitive practices. Therefore, while some monopoly can
be granted to the owner of an IP, he cannot be allowed for anti-competitive
practices in the garb of IP rights. To earn bigger profits, sometimes the
parties to a licensing agreement with respect to an IP set out such arbitrary
terms in their agreement which according to the conventional antitrust
policies seems to be unreasonable. Further, to arrive at an answer to
whether there is a monopoly, it important to define the “relevant market”.
Conclusively everything hinges on the definition of the term market. Popular
amongst the anti-competitive practices are the following:
Price fixing: In a monopolistic practice, there are numbers of sellers selling
differentiated products that are close substitute of each other. The owner of
a product has some control over price due to the product differentiation.
Under the IP regime, there might be a possibility that two firms who have a
substantial market capture agree to fix a common price for their products to

See Innova�on and Appropriability, Empirical Evidence and Research Agenda- Andrez Lopez, The Economics of
Intellectual Property, WIPO, January 2009, P.2, para 3.
9
Ibid para 4.
8
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eliminate the competition from their rivals. This is known as price-fixing.
Such practices have anti-competitive effects. We do not have number of
precedents under the Indian case laws on this context but if we borrow the
precedents accepted globally then it goes as stated: (i) if a patentee grants
single license to a manufacturer who also turned out to be a competitor of
the patentee, he may lawfully set the price of the manufactured product at
which the licensee would sell product.10 (ii) However, if there are more than
one licensee and those licensees together acquire a substantial part of the
market then price-fixing by the patentee would violate the competition laws.
Geographic divisions: Geographical licensing occurs when an IP rights
holder grants to a licensee the exclusive rights to commercialise the IP
within a particular geographical area only. This kind of restriction works
appropriately in case of trade marks but brings complexities in other IPs
such as copyright and patents. A geographical barrier to a copyrighted
material would not be of much relevance if it would justify the fair dealing as
elaborated under section 52 of the Copyrights Act, 1952. Likewise, patent
applications have to be well coordinated to ensure the non disturbance of
similar patents in two different geographical territories. A restriction in a
license on the basis of territorial boundaries may violate the competition law
guidelines depending on specific circumstances. It has to analysed on the
basis of ‘rule of reason’. As such, fixing the geographical areas for selling or
buying one’s product, territorial limitations or areas of use potentially harms
the market competition.
Tying and bundling: A tying arrangement occurs when, through a
contractual or technological requirement, a seller conditions the sale or
lease of one product or service on the customer’s agreement to take a second
product or service.

11

Abundling is generally referred to a sale in which the

products are sold in fixed proportions. In terms of intellectual property,
multiple rights may be combined to into bundles or packages. It occurs
when the owner of an IP refuses to license one product unless the licensee

10
11

U.S. v. General Electric Co. 272 U.S. 476 (1926).
Dennis W. Carlton & Jeﬀrey M. Perloﬀ, Modern Industrial Organiza�on 319 (4 th ed. 2005).
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agrees to license an entire package of products that holds other such IP
related to the products bundled therein. Tying and bundling are not per se
illegal. There could possibly be some potential procompetitive justifications
for the same. However, the buyer needs to balance the efficiency gain
occurring out of tying or bundling to make it justifiable. ‘Rule of reason’ has
to applied in this instance.
Royalty stacking: Royalty stacking refers to the situation where a licensee
must pay royalties to multiple parties in order to commercialise a product.
The royalties are said to be stacked, one on top of another. Under the
licensing agreement, the royalty-stacking clauses are set out stating that the
licensee would pay less royalty to the second licensing agreement if he had
paid full royalty under the first licensing agreement.12
From taking an analysis of the abovementioned anti-competitive practices,
one can conclude that not all such practices are illegal per se. Hence, there
must be applied a ‘rule of reason’ before coming to a conclusion.
PROCOMPETITIVE BENEFITS OF IP LICENSING
IP licensing is generally taken as procompetitive. Among all the avenues of
production processes, IP plays the most important role. It derives its value
from all the processes of production in totality. If IP licensing practised
judiciously, it can bring the owner the required commercial benefits. An IP
plays its role in a production since its inception till it reaches the end users.
To realise the commercial value of an IP, it is imperative for the owner to
enter into a contract with the persons having the complimentary factors of
production by selling few rights on such IP to them. Hence, IP licensing is
potentially the most efficient way to realise its commercial value. Imagine a
new technology on fabric to which patent right is granted, but the patent
holder does not have enough manufacturing and distribution set-up so as to
apply such technology to the product and realise its commercial value in the
relevant market. IP licenses sets out the rights of Licensor and the licensee
in such IP. Various kinds of exclusivity in the licensing agreement can
12

h�ps://ipdraughts.wordpress.com/2015/02/03/royalty-stacking-clauses/
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provide incentive to the licensee to invest in the commercialisation of the
product

involving

such

IP.

In

this

manner,

IP

licensing

has

the

precompetitive benefits from the viewpoint of both, licensor and the licensee.
However, monopoly over a product involving IP cannot be allowed in the
garb of IP licensing if such monopoly tends to harm actual or potential
competitors in the market.

CONCLUSION
IP, like any other commercial product in the consumer market, has its
economic prospects. The demand and supply of a product involving IP is
largely affected by the terms of a licensing agreement for the purpose of use
of such IP. You are not allowed to set prices, as a buyer or seller, by
colluding with others to reduce market competition. You could have earned
some degree of monopoly for legitimate reasons, but it is very hard to show
that it does not harm the market competition. To Hence, to bring clarity on
this, an antitrust law comes into picture. Unlike other countries such as
U.S.A, Japan, U.K., etc., Intellectual Property Rights are yet not taken
seriously in India and a lot of developments still required under the IP laws
of India. One important aspect of IP which is overlooked is the relevance of
antitrust laws in the IP regime. The Indian Competition Act, 2002 is still in
its growing phase and it does not elaborate anything specific on
monopolistic practices with respect to licensing agreements under IP. On the
said subject matter, the Indian IP regime still borrow the guidelines set out
in different foreign countries. With the increase in commercialisation of IP, it
is pertinent that the Indian Competition Agency must bring specific
guidelines on licensing of Intellectual Property with special reference to
antitrust policies.

Page | 12

